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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark Cancellation No. 920,047,819
For the mark POWDER + Design
Registration No. 2,843,001

PAUL STUART INC.,,
Petitioner, Cancellation No. 92047819
Vs,
RESPONSE TO ORDER TO SHOW
POWDER, CAUSE
Registrant.

Response to Order to Show Cause why Default Should Not be Entered

Grace Wexler, owner by assignment of the registration in this proceeding, respectfully
requests that the Trademark Trial and Appeal Board (“Board™) decline to enter a default
judgment and accept Registrant’s answer, filed concurrently with this Response. Ms. Wexler
had no notice of this Cancellation proceeding until after the due date for filing an answer and|
after the Board’s September 22, 2006 Order to Show Cause was issued. Through no fault of her
own, Ms. Wexler coulld not have responded earlier; she can demonstrate good cause for the late
filing of her Answer.

The POWDER + Design mark was registered to Powder, an Illinois limited liability|
company (inadvertently identified in the application only as Powder rather than Powder, LLC).
Wexler Decl., § 2. Powder, LL.C was administratively dissolved by the Illinois Secretary of]

State on June 30, 2006. /d at 9 3. Powder, LLC has assigned the POWDER + Design mark

RESPONSE TO ORDER TO SHOW CAUSE -1 A, o ot L (YATT, PC.

US Bank Centre
1420 5th Ave., Suite 3010
Seattle, WA 98101
Telephone 206.622 1711

PDX/012345/012345/VNI/2270775.1



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
20

and the registration therefor to Ms. Wexler. Wexler Decl., §2, Ex. A. The assignment has been
submitted for recordation with the Assignment Services Division of the PTO. Declaration of
Jennifer L. Jolley (“Jolley Decl.”), § 2.

The Notice of Cancellation was sent to the address on record with the PTO, which was
the registered agent of Powder LLC. Id at 4. The registered agent, and former attorney, for,
the dissolved LLC did receive the Petition for Cancellation, but neither gave the Cancellation
documents to Grac¢ Wexler nor informed her of the Cancellation action. Wexler Decl,, § 5.
The first indication Ms. Wexler had of any proceedings regarding the POWDER & Design
registration occurred after the issuance of the Order to Show Cause why judgment of default
should not be entered against Powder. Id at ¥ 5. Since receiving notice of this action, Grace
Wexler has acted diligently by procuring new counsel, preparing an answer, and responding to
the Order to Show Cause. Wexler Decl., § 6.

The courts and the Board are reluctant to grant judgments by default and tend to resolve
doubt in favor of setting aside a default, since the law favors deciding cases on their merits.| -
Paolo’s Associates Ltd Partnership v. Bode, 21 USPQ2d 1899, 1902 (quoting Morris v.
Charnin, 85 F.R.D. 689 (S.D.N.Y. 1980). In addition, where it is the attorney rather than the
party itself that is responsible for the failure to properly defend an action, courts are likely to
vacate a default. Id. (quoting Trust Company Bank v. Tingen-Millford Drapery Company Inc.,
119 F.R.D. 21,22 (ED.N.C. 1987).

The standard for determining whether default judgment should be entered against g
respondent for failing to file a timely answer is set forth in Fed. R. Civ. P. 55(c). (See ailso

Trademark Trial and Appeal Board Manual of Procedure (“TBMP™) § 312); Fred Hayman
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Beverly Hills Inc. v. Jacgues Bernier Inc, 21 USPQ2d 1556, 1557 (TTAB 1991). The rule

states:

For good cause shown the court may set aside an entry of default and, if a
judgment by default has been entered, may likewise set it aside in accordance
with Rule 60(b). (Emphasis added).

F.R. Civ. P. 55(c).

“Good cause is usually found to have been established if the delay in the filing is not
the result of willful conduct or gross neglect on the part of the defendant, if the delay will not
result in substantial prejudice to the plaintiff, and if the defendant has a meritorious defense.”
Hayman, 21 USPQ2d at 1557. For example, good cause was demonstrated in Haymarn when|
counsel inadvertently failed to file an answer before leaving for vacation. Because the delay
was not the result of willful conduct or gross neglect, the plaintiff’s answer was accepted. /d.

Similarly, the Respondent’s delay is the result of another’s inaction and is not a result of
willful conduct or gross neglect. Grace Wexler was not informed of the Petition for
Cancellation by the former attorney and registered agent of the dissolved LLC, who was not
authorized to act on her behalf or on behalf on the dissolved company. No party demonstrated,
willful conduct to delay the proceedings. Ms. Wexler has demonstrated good cause for the
delay.

Furthermore, a delay of less than two months will not result in substantial prejudice to
the Petitioner. At the time this Cancellation proceeding was filed and at the time Wexler’s
answer was due, Petitioner’s new application for the mark SILKY POWDER had not yet been
examined and thus, Wexler’s registration had not yet been cited against that application. Jolley

Decl., § 3. Wexler’s Registration for the mark POWDER & Design was just cited against
RESPONSE TO ORDER TO SHOW CAUSE -3 S AR, N ormevs ot L oI PG
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Petitioner’s application on October 15, 2007. Id at 1 4. Given the procedural posture of]
Petitioner’s application, this short delay is not substantially prejudicial under these
circumstances.

Even a six month delay has been held not substantially prejudicial. See Delorme
Publishing Co. v. Eartha’s Inc., 60 USPQ2d 1222, 1224 (TTAB 2001). In Delorme, the
applicant received notice of opposition and elected not to take action for six months. The
opposer could not demonstrate substantial prejudice despite the six months of lapsed time. /d.
Here, the short delay of less than two months is also insufficient to show substantial prejudice

Finally, as shown in the answer filed contemporaneously with this Response and in the
Declaration of Grace Wexler, Ms. Wexler has a meritorious defense. She has not abandoned
the POWDER & Design mark. Good cause having been demonstrated, a default judgment is
not appropriate in this case. Ms. Wexler should be permitted to defend this action on the merits
and her Answer accepted.

Respectfully submitted this 19th day of October, 2007.

Respectfully submitted,

SCHWABE, WILLIAMSON & WYATT, P.C.

LT e

J erjﬂfgpﬂ Jolley ——/
1420 ¥ifth Avenue, Suite 3010

Seattle, Washington 98101

Tel: 206-622-1711

Fax: 206-292-0460

FEmail: trademarks@schwabe.com;
jjolley(@schwabe.com

Attorneys for Registrant
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark Cancellation No. 920,047,819

For the mark POWDER + Design
Registration No. 2,843,001

PAUL STUART, INC.,

Petitioner, Cancellation No. 92047819
Vs,
DECLARATION OF JENNIFER L.
POWDER, JOLLEY

Registrant.

I, Jennifer L. Jolley, declare:

1. I make this declaration based on personal knowledge, and I am otherwise fully
competent to testify to the matters set forth herein.

2. Attached hereto as.Exhibit A is a true and correct copy of the Electronic
Trademark Assignment System (ETAS) Confirmation Receipt.

3. Attached hereto as Exhibit B is a true and correct copy of the TARR record
available on the Patent and Trademark Office website for trademark application Serial No.
77/229,044 for the mark SILKY POWDER.

4, Attached hereto as Exhibit C is a true and correct copy of the office action dated
October 15, 2007 for trademark application Serial No. 77/229,044 for the mark SILKY
POWDER and available on the Patent and Trademark Office website.

The undersigned being warned that willful false statements and the like are

punishable by fine or imprisonment, or both, under 18 U.S.C. 1001, and that such willful

DECLARATION OF JENNIFER L. JOLLEY - 1 A s ot L VT T PG
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false statements and the like may jeopardize the validity of the application or document or
any registration resulting therefrom, declares that all statements made of his/her own
knowledge are true; and all statements made on information and belief are believed to be

true.

Dated this 19" day of October, 2007.

Jennifer L. Jolley

DECLARATION OF JENNIFER L. JOLLEY -2 B e L T PG
UiS Bank Centre
1420 5th Ave,, Suite 3010
Seattle, WA 28101
Telephone 206.622.1711
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Jolley, Jennifer L.

From: etas-server@uspto.gov

Sent: Friday, October 18, 2007 2:38 PM

To: Jolley, Jennifer L.

Subject: Assignment confirmation receipt [D: TM87649
Attachments: EASTMS7649.html

EASTM97649.html
(5 KB)
ELECTRONIC TRADEMARK ASSIGNMENT SYSTEM (ETAS) CONFIRMATION RECEIPT

The USPTO has received a Trademark Assignment submitted through the Electronic Trademark
Assignment System (ETAS). This is the only acknowledgement of receipt that will be
transmitted for this ETAS submission. The submission may not be recalled.

After review by Assignment Services Division personnel a Notice of Recordation/Non-
Recordation will be returned via fax. USPTO will attempt to fax to the number provided in
the submission; fax failures will be delivered via US Postal Service to the Correspondence
Address provided in the submission.

If a communication from the Assignment Services Division has not been received within 60
days of your confirmation receipt contact the Assignment Services Division Customer
Service Degk at 571-272-3350 or send an e-mail to etas@uspto.gov.

If yvou have a technical question, comment or concern about your ETAS submission call
571-272-3350 during business hours or e-mail to etas®@uspto.gov. Please have your ETAS
receipt ID which is 'EASTM97649' available when calling or writing for assistance.

A printable version ¢f the Confirmation Receipt is attached to this e-mail.

Electronic Assignment Server at http://etas.uspto.gov

Exhibit A, Page |
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TRADEMARK ASSIGNMENT

Electronic Version v1.1
Stylesheet Version v1.1

SUBMISSION TYPE: NEW ASSIGNMENT
NATURE OF CONVEYANCE: NUNC PRO TUNC ASSIGNMENT
EFFECTIVE DATE: 06/30/2006

CONVEYING PARTY DATA

Name Formerly Execution Date Entity Type

LIMITED LIABILITY

Powder LLC 10/18/2007
owder /181 COMPANY: ILLINOIS

RECEIVING PARTY DATA

Name: Grace Wexler

Street Address: 3412 Halderman Street

City: l.os Angeles

State/Country: CALIFORNIA

Postal Code: 90066

Entity Type: INDIVIDUAL: UNITED STATES

PROPERTY NUMBERS Total: 1

Property Type Number Word Mark

Registration Number: 2843001 POWDER

CORRESPONDENCE DATA

Fax Number: (206)292-0460

Correspondence will be sent via US Mail when the fax attempt is unsuccessful.
Phone: , 206-622-1711

Email: jjolley@schwabe.com

Correspondent Name:  Jennifer L Jolley

Address Line T1: 1420 Fifth Ave, Ste 3010

Address Line 4: Seattle, WASHINGTON 98101

I 10
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ATTORNEY DOCKET NUMBER:

WEXLER / POWDER

NAME OF SUBMITTER:

Jennifer L. Jolley

Signature:

/jennifer | jolley/

Date:

10/19/2007

Total Attachments: 2
source=Assignment#pagel _tif
source=Assignment#page?2.tif

RECEIPT INFORMATION

ETAS ID: TM97649
Receipt Date: 10/19/2007
Fee Amount: $40

Exhibit A, Page 3
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http://tarr.uspto.gov/servlet/tarr?regser=serial &entry=77229044

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2007-10-19 18:31:18 ET

Serial Number: 77229044 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

SILKY POWDER

(words only): SILKY POWDER

Standard Character claim: Yes

Current Status: A non-final action has been mailed. This is a letter from the examining attorney requesting additional
information and/or making an initial refusal. However, no final determination as to the registrability of the mark has
been made. '

Date of Status: 2007-10-15

Filing Date: 2007-07-13

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 107

Attorney Assigned:
KAJUBI ELIZABETH N Employee Location

Current Location: L7X -TMEG Law Office 107 - Examining Attorney Assigned

Date In Location: 2007-10-15

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Paul Stuart, Inc.

Address:

Paul Stuart, Inc.

Madison Avenue at 45th Street

New York, NY 10017 .

United States Exhibit B, Page 1
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Legal Entity Type: Corporation
State or Country of Incorporation: New York

GOODS AND/OR SERVICES

International Class: 025

Class Status: Active

Clothing, namely, suits, pants, skirts, and jackets
Basis: 1(a)

First Use Date: 2003-07-15

First Use in Commerce Date: 2003-07-15

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

2007-10-15 - Notification Of Non-Final Action E-Mailed
2007-10-15 - Non-final action e-mailed

2007-10-15 - Non-Final Action Written

2007-10-08 - Amendment to Use approved

2007-09-29 - Assigned To Examiner

2007-08-29 - Amendment to use processing complete
2007-08-29 - Amendment to Use filed

2007-08-28 - TEAS Amendment of Use Received

2007-07-18 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record

Laura J. Winston, Paul Fields, Karin Segall, Andrew Baum, Robert S. Weisbein, Eric Prager, Amy J. Benjamin,

Abigail R. Rubinstein and Kathryn Starnella

Correspondent

Laura J. Winston, Paul Fields, Karin Seg
DARBY & DARBY P.C.

P.0O, BOX 770, Church Street Station

Exhibit B, Page 2

10/19/2007



http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=77229044

NEW YORK NY 10008-0770
Phone Number: 212.527.7700
Fax Number; 212.527.7701

Exhibit B, Page 3
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- TRADEMAR

ittachments

“UNITED STATES PATENT AND TRADEMARK OFFICE

SERJAL NO: 71/229044

MARK: SILKY POWDER k '7 7 2 2 9 O 4 4 %k

CORRESPONDENT ADDRESS:
Laura J. Winston, Paul Fields, Karin Seg RESPOND TO THIS ACTION:

DARBY & DARBY P.C. hitp://www.uspto.coviteas/eTEASpageD.him
P.O, BOX 770, Church Street Station
NEW YORK NY 10008-0770 GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/trademarks.htm
APPLICANT: Paul Stuart, Inec.

CORRESPONDENT’S REFERENCE/DOCKET

VO:
06082/300K62
CORRESPONDENT E-MAIL ADDRESS:
tmdocket@darbylaw.com

OFFICE ACTION

2 AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS OFFICE ACTION
TTHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

SUE/MAILING DATE: {8/15/2847

Exhibit C, Page 1



1e assigned trademark examining attorney has reviewed the referenced application and has determined the following:

ECTION 2(D) - LIKELIHOOD OF CONFUSION REFUSAL

agistration of the proposed mark is refused because of a likelihood of confusion with the mark in U.S. Registration No.
143001. Trademark Act Section 2(d), 15 U.S.C. §1052(d); TMEP §§1207.01 et seq. See the enclosed registration.

likelihood of confusion determination in this case involves a two-part analysis. First, the marks are compared for
milarities in appearance, sound, connotation and commercial impression. In re E I du Pont de Nemours & Co., 476 F.2
157, 177 USPQ 563 (C.C.P.A. 1973). Second, the goods or services are compared to determine whether they are similar
related or whether the activities surrounding their marketing are such that confusion as to origin is likely. [n re Nationc
svice Hockey League, Inc., 222 USPQ 638 (TTAB 1984); In re August Storck KG, 218 USPQ 823 (TTAB 1983); In re
t’l Tel. and Tel. Corp., 197 USPQ 910 (TTAB 1978); Guardian Prods. Co., v. Scott Paper Co., 200 USPQ 738 (TTAB
178); TMEP §§1207.01 ef seq.

the instant case, applicant proposes the mark “SILKY POWDER” for “clothing, namely, suits, pants, skirts, and
ckets.” The registered mark is “POWDER” (plus design) for “clothing, namely, suits, pants, skirts, and jackets.”

COMPARISON OF THE GOODS

1e goods and/or services of the parties need not be identical or directly competitive to find a likelihood of confusion.
stead, they need only be related in some manner, or the conditions surrounding their marketing are such that they would
: encountered by the same purchasers under circumstances that would give rise to the mistaken belief that the goods
«d/or services come from a common source. On-line Careline Inc. v. America Online Inc., 229 F.3d 1080, 56 USPQ2d
171 (Fed. Cir. 2000); In re Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); In re
elville Corp., 13 USPQ2d 1386, 1388 (TTAB 1991); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985); Inre
2xel Inc., 223 USPQ 830 (TTAB 1984); Guardian Prods. Co., Inc. v. Scott Paper Co., 200 USPQ 738 (TTAB 1978); In
'l Tel. & Tel. Corp., 197 USPQ 910 (TTAB 1978); TMEP §1207.01(a)(i).

pplicant’s goods are similar to those of the registrant’s, as both parties identify their goods as clothing. The decisions in
e clothing field have held many different types of apparel to be related under Section 2(d). Cambridge Rubber Co. v.
hett, Peabody & Co., Inc., 286 F.2d 623, 128 USPQ 549 (C.C.P.A. 1961) (“WINTER CARNIVAL” for women’s boots
men’s and boys’ underwear); Jockey Int’l, Inc. v. Mallory & Church Corp., 25 USPQ2d 1233 (TTAB 1992) (“ELANCI
r underwear v. “ELAAN” for neckties); In re Melville Corp. 18 USPQ2d 1386 (TTAB 1991) (“ESSENTIALS” for
omen’s pants, blouses, shorts and jackets v. women’s shoes); In re Pix of America, Inc., 225 USPQ 691 (TTAB 1985)
NEWPORTS” for women’s shoes v. “NEWPORT” for outer shirts); In re Mercedes Slacks, Lid., 213 USPQ 397 (TTAE
182) (“OMEGA” for hosiery v. trousers); In re Cook United, Inc., 185 USPQ 444 (TTAB 1975) (“GRANADA” for men
its, coats, and trousers v. ladies’ pantyhose and hosiery); Esquire Sportswear Mfg. Co. v. Genesco Inc., 141 USPQ 400
"TAB 1964) (“SLEEX” for brassieres and girdles v. slacks for men and young men).

_COMPARISON OF THE MARKS

1¢ marks are compared for similarities in sound, appearance, meaning or connotation. In re E .1 du Pont de Nemours &
9., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973). Similarity in any one of these elements may be sufficient to find a
telihood of confusion. In re White Swan Lid., 8 USPQ2d 1534, 1536 (TTAB 1988); In re Lamson Oil Co., 6 USPQ2d
)41, 1043 (TTAB 1987); In re Mack, 197 USPQ 755 (TTAB 1977); TMEP §1207.01(b).

Exhibit C, Page 2



zgarding the issue of likelihood of confusion, the question is not whether people will confuse the marks, but whether the
arks will confuse people into believing that the goods they identify come from the same source. In re West
sint-Pepperell, Inc., 468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). For that reason, the test of likelihood of confusion i
st whether the marks can be distinguished when subjected to a side-by-side comparison. The question is whether the
arks create the same overall impression. Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir.
)00); Visual Information Inst., Inc. v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The focus is on the recollection o
e average purchaser who normally retains a general rather than specific impression of trademarks. Chemetron Corp. v.
orris Coupling & Clamp Co., 203 USPQ 537 (TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTA]
175); TMEP §1207.01(b). '

1€ applicant’s mark is highly similar in appearance, sound and connotation to the registered mark. Applicant’s mark doe:
it contain the design found in applicant’s registrant’s and adds the term “SILKY.” However, this does not alter the
mmercial impression, as the mere addition of a term to a registered mark does not obviate the similarity between the
arks nor does it overcome a likelihood of confusion under Section 2(d). In re Chatam International Inc., 380 F.3d 1340
- USPQ2d 1944 (Fed. Cir. 2004) (“GASPAR’S ALE and “JOSE GASPAR GOLD”); Coca-Cola Bottling Co. v. Joseph .
qagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105 (C.C.P.A. 1975) (“BENGAL” and “BENGAL LANCER?™); Lilly
ditzer, Inc. v. Lilli Ann Corp., 376 F.2d 324, 153 USPQ 406 (C.C.P.A. 1967) (“THE LILLY” and “LILLI ANN"); I re
" Torito Rests. Inc., 9 USPQ2d 2002 (TTAB 1988) (“MACHO” and “MACHO COMBOS”); In re United States Shoe
awp., 229 USPQ 707 (TTAB 1985) (“CAREER IMAGE” and “CREST CAREER IMAGES™); In re Corning Glass

orks, 229 USPQ 65 (TTAB 1985) (“CONFIRM” and “CONFIRMCELLS™); In re Riddle, 225 USPQ 630 (TTAB 1985)
ACCUTUNE” and “RICHARD PETTY’S ACCU TUNE"); In re Cosvetic Laboratories, Inc., 202 USPQ 842 (TTAB
179) (“HEAD START” and “HEAD START COSVETIC”); TMEP §1207.01(b)(iii). Therefore, because of the
milarities between the marks and goods of the parties, a likelihood of confusion as to source of these goods must be four
exist.

[though the trademark-examining attorney has refused registration, applicant may respond to the refusal to register by
bmitting evidence and arguments in support of registration.

the applicant chooses to respond to the refusal to register, the applicant must also respond to the following requirements

[SCLAIMER

pplicant must disclaim “SILKY” apart from the mark as shown because it is merely descriptive of a feature of the goods
id services that applicant will provide. Trademark Act Section 6, 15 U.S.C. §1056; TMEP §§1213 and 1213.03(a).
recifically, SILKY is defined as “made of silk or a similar fiber or fabric.” Please see the attached dictionary definition.
this case, it is presumed that applicant’s clothing goods will be made of silk and therefore have a silky texture. As such
ilky™ is merely descriptive for a feature the goods and services that applicant will provide.

1e following is the accepted standard format for a disclaimer:

lo claim is made to the exclusive right to use “SILKY” apart from the mark as shown.

applicant has questions about its application or needs assistance in responding to this Office action, please telephone the
signed trademark examining attorney directly at the number below.

/ekajubi/

Exhibit C, Page 3



Elizabeth N. Kajubi

Trademark Attorney

United States Patent and Trademark Office
Law Office 107

(571) 272-2727

ESPOND TO THIS ACTION: If there are any questions about the Office action, please contact the assigned examinin,
torney. A response to this Office action should be filed using the form available at

tp:/fwww.uspto.gov/teas/e TEASpageD.htm. If notification of this Office action was received via e-mail, no response
ing this form may be filed for 72 hours after receipt of the notification. Do not attempt to respond by e-mail as the

SPTO does not accept e-mailed responses.

responding by paper mail, please include the following information: the application serial number, the mark, the filing
ite and the name, title/position, telephone number and e-mail address of the person signing the response. Please use the
llowing address: Commissioner for Trademarks, P.O. Box 1451, Alexandria, VA 22313-1451.

[ATUS CHECK: Check the status of the application at least once every six months from the initial filing date using the
SPTO Trademark Applications and Registrations Retrieval (TARR) online system at http://tarr.uspto.gov. When
nducting an online status check, print and maintain a copy of the complete TARR screen. If the status of your
iplication has not changed for more than six months, please contact the assigned examining attorney. '
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silk-1- ness, nouy

icrionary. comy Uhabndged fv 7.1}
Zazed enthe Random Hovse Unabridped Dictionary, € Random House, inc FO0F.

@ Dictionarny - e This Source— Share This

Stlk -y % Q% ($1F%ES Pronyuncizdon Hey
adi. silk-1-er, silk-1-est
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fdictionary. reference. comfsearch?u=silky &=65 100042007 O07-40:04 Abd

B A B AN a BT AR K s b

=k

1. Resembling sill; lustrous. See Synonyms at slesk,
2. Made of siik; silken.
ER
%,

Covaered with or characierized by fine soft hairs or feathers: & sy chick,
ngratiating, seductive spoike with sHky plausibility.

Related Ads:
= Sitky Chicken
* Sifky Andeater
« ity Aster

» Ridkey Sk

sitk'i- ly adv, sil'i - ness .

Dovioad Now or Buy the Seok)

The Amrericas Hertage ® Dictionary of the Engish Languags, Fourth Fdivon
Coperight & PO08 by Kovgheon Ml Company.

Publfishod by Wovghton M Comoany AT sghte resenved.

WordNer— Cie This Source — Share This

sitky

| Eree softwarel Get instant
L dhitisnaty, thesaurus, afd
1 encyclopedia access from most

acfective

having a smooth, gleaming surface reflecting Hght: "glossy auburn hair®; "satiny gardenia.

oW,

petals™; "sleek black fur'; "silken eyelashes™; "sitky skin"; "a silkiike fabric”; "slick seals and

otters’ [syn: sannyi

Hordhlfer® 3.0 &

ZROE by Frnveton Universiy.

-

Kemerman Sngiish Bulitngus Diciionary iBetz Veesion! = (re This Sowece~ Share Thiz
sHky adiecnve \
soft, fine and rather shiny fike sik
Argbic sam Japanese. B AD &
Chinese (Simplified) #—~¥H Korean: (HITHHY) L8+
Chincse (Traditional S—E% Lapvian. Zidoins
Crech: hedvabny Lithugnign Gvelnus) kaip
Danish: silkeagtig Sitkas
Burch. zijdeachtig Norwegian. sitke-, sitkeglan
Estonian: siidpehme Folish. jechwabisty
Finntsh, sikinpehmed Fortuguese (Brazi): sedoso
French: soyeux Portuguiese (Portugall: sedoso
German: seidig Romanian: maldsos
Greek: peratévioc, RuSSIEN: WEAKOBUCTHIR
QETTOODE Slovai hodvibny
Hungartan: selymes Stovenian: svilen
feelandic: sHki- sikimidkur Spanish sedoso, syave
indonesian: sepert sutera Swedish: citkeslen,
ltalian: setoso sitkesaktiy,
sidenglansande
Turkish ipek gibi

See giso. shilworm, sitk

¢ tac and Windows programs.

Ec3 ;a.dﬁr.é:tec priny caok
“which {s-avaitable only to
. subscribers.
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Aermeraman Fnglishk Muldbngual Dicvionary Baca Varsiond, € 2000-2808 X Dictonarias {xd.

Dnwfine Madicel Sicvionary — Ghe Thes Sovrce - Share This

siltky

sitky in CancerWER's On-~line Medical Dictionary

Dn-line Medical Dictionary, © TRE7-88 deadenrie Medlval Publishing & CancerViER

View resulis fromy Dictionary | Thesawrus | Enoyclonedis | All Baference {the Waly

s
i

Share This® o &5 @

£
:i:‘«.m:i.:

ADVERTISEMERT

&

B

Perform a new search, or y vour searchfor "silky" at

» Amazorncom - Shop for books, music and more

» Bnference.com ~ Encyclopedia Search

* Refarpnrs cnm - Weh Search powered by Congle

» Thesaunis.com -~ Search for synormyms and antonyms

Get the Dictionarv.com Toolbar for your browser - FREE downioad! From the makers of

Dictionary.com

Abner Dictionary. com i Privacy Folicy § Terms of Use ! Link 1o Us @ Comag Us
Copyright £ 2007, Lexico Publishing Groun, LLE. Al sights reserved,
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Yencana. msn. comdencnetfaatures/dictionary/DictionaryResults. aspxPrefid=1861732904

2007 07:41:

AT §
s i Dachiongry

FILFRD

Dictionary

er Hema f

EACM PERSON GETS UNUMITED.

. N : CALLS TO ANY 5 PEORLE,
E Dictionary | Thesaurus | Transletions UN%EMGW‘S
ABEO D EFAHIJELMEOP QRS TH Y WY YE ANG WEERENDS
: +TOE WHENEVER Minules” ts share,

& silky

silic-stocking

$ 69j%;efw two lines

miffe trems e S— ]

gilicaling

siliey { siltkee 1 (comparstive sik:i-er,
superiative sik-i-ast) Also on Encarta

+. 1% tips o balding your English aocalitary

. sillowes

"Ei_l%.a?crm iy
siféoworm moth adiective

s Bacrerstudents
»sitiky -
silioy gak

# Wit c_scilﬁ?&s eaity want

Definitioni = Making e mostat Unsmplovment

s TiNE wgvere glass sailing -

shoctarnec. 4 Jooking or feeling like silki resembling o

it _ silk, especially in smoothness, softness, or = & gy thal are right wdth scheols
siller shininess + Famous misgquetes guiz

silfimanite * silky halr » Coffen braais Recharge yous brain
iy - : ; e

o . 2. made of silk: made of siik or a similar _

silly Lilly fiber or fabric tmake your d

silly seasen * 2 sty blouse come true with

B Englishtown.”
' 3. smooth in manner: smooth, refined,
elegant, or sophisticated, often {othe

Erint Sraview extent of being unctuocus Our Fartners
* = sify manner

Sze provuncation © fppdviWise Onlins Collegs Admissions
Ke ’ ’ : i Counsed

v 4, covered with fine hairs: covered with Fansenng _
Sezech for "silloy” in delicate downy hairs or feathers s ClessssUBt.com: Compare onling degress
ail of MBH Enoaite =+ Mspien Tast Prep and admissions
Z-mail this entry s Tha Princelon Review

s sgillebly adverd
2log abeut thisentry - sifk=less noun
an MEN Spaces '

Ay ernent
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Zancarta men comfenchetfeaturesdictionanyiDictio esulls aspyrrefid=18617 32804

Y2007 07:41:49 AM

Downibad the M3N
Encarta Right-Click
Dighignary

Encarka® Werld Englith Dictisrnary [North Anricsn Bdibon) © & (212007
siprosoft Corporation. & rights reserved, Devileped for Micrassfi by
Blzomshury Publishing Plo

Also on MSHN
» Last Une Stanging on the Sisuovary

CThanpsal

MM Shopping: Best books for the season

kY

%

MEM Carsers: Med that ol iderview

» Today's pews on MENBC

~ Encarta Message Boards
‘Pose guestions, share infomation, |
h offgradvice. i

SN shopping

Computer shop
i coroputars
Lanps
Eanitors-

Sofiware

et s i,

| MENPrivacy legal Adverbsa. _f«‘gwﬁeﬂér wiordvide
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Print: Oct 8, 2007 78200085

DESIGN MARK

Serial Nurmmber
7820008k

Status
CANCELLATION PENDING

Word Mark
POWDER

Standard Character Mark
No

Registration Number
2843001

Date Registered
2004/05/18

Type of Mark
TRADEMARK

Register
PRINCIPAL

Mark Drawing Code :
(3] DESIGN PLUS WORDS, LETTERS AND/OR NUMBERS

Owmer
Powder LTD LIAB JT 87 €0 ILLINOIS 500 West Madison Street Sulte 2910
Chicago ILLINQIS 60661

Goods/Services

Class Status -— ACTIVE. IC Q25. U3 Q022 03%. G & S: clothing,
namely, underwear, undergarments, undershirts, underpants, thongs,
t=-ghlrts, pajamas, slespwesdar, aleep shlrts, socks, blouses, dresses,
panties, pants, skirte, jackets, jeans, swimwear, sweatshirts and
hats. First Use: 13985/67/01. First Use In Commerce: 1953/08/01.

Flling Date
2003/01/04

Examining Attorney
CASTRO, GIANCARLO
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ubject:

10/15/2007 11:46:24 AM

ents
entAs: - UECOMIOT@USPTO.GOV
.tta_chm_é e [

IMPORTANT NOTICE

USPTO OFFICE ACTION HAS ISSUED ON 18/15/2867 FOR
APPLICATION SERIAL NO. 77229044

ease follow the instructions below to continue the prosecution of your application:

[EW OFFICE ACTION: Click on this lis
tp://portal.uspto.gov/external/portal/tow?DDA=Y &serial number=77229044&doc_type=OOA&mail_date=2007
r copy and paste this URL into the address field of your browser), or visit http://portal.uspte.gov/external/portal/to
i enter the application serial number to access the Office action. |

LEASE NOTE: The Office action may not be immediately available but will be viewable within 24 hours of tt
ification. -

ESPONSE MAY BE REQUIRED: You should carefully review the Office action to determine (1) if a response
quired; (2) how to respond; and (3) the applicable response time period. Your response deadline will be calculated fro

YVISZ887.

o NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the USPTO do
OT accept e-mailed responses. Instead, the USPTO recommends that you respond online using the Tradema)
lectronic Application System response form at http://www.uspto.gov/teas/eTEASpageD.htm.

ELP: For technical assistance in accessing the Office action, please e-mail
DR@uspto.gov. Please contact the assigned examining attorney with questions about the Office action.

WARNING
The USPTO will NOT send a separate e-mail with the Office action attached.

Failure to file any required response by the applicable deadline will result in tl
BANDONMENT of your application.
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! the matter of (rademark Cancellation No. 920.047.819
| For the mark POWDER + Design
- Registration MNo. “.S—H,")ﬂl

{ Design. Attached hereto as Exhibit A is a true and correct copy of the assignment of the

- Cause was issued. On or about October 4, 2007, the regisiered agent and former attorney for]

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PAUL STUART, INC.,
Cancellation No, 92047819

Petitioner,
va DECLARATION OF GRACE WEXLER
POWDER IN SUPPORT OF RESPONSE TO ORDER
PRI TO SHOW CAUSE

Registrant,

1, Grace Wexler, declare;

Lo T make this declaration based on personal knowledge, and 1 ant otherwise {ully
competent to testify to the matiers set forth herein,

2. Famthe owaer of tadamark Registration No 2,843,001 for the mark POWDER +

mark from Powder LLC.

3. 1 was the sole member of Powder LLC prior {o its administrative dissolution by
the Hlinois Secretary of State on June 20, 2006.

4. At the time the Petition Tor Cancellation was filed, the address on file with Patent
and Trademark Office for Registration No 2,843,001 was the address of the registered agent)
and former attorney for Powder LLC.

5. I was not informed of this cancellation proceeding undil after the Order to Showd

DECLARATION QF GRACE WEXLER -

PORKATZASHIMIL 22 2667



L the dissolved eompany inlormed me of these proceedings and forwarded to mgl
2§ correspondence he had with Petitioner’s counsel without my knowledge or authority.
3 6. Since learning of this action, | immediately soapht new counsel o respond to the
4 | Owder to Show Cause and prepare an answer,
3 7. Sice August 1999, my POWDER & Design trademark has been in continuous
& § use on clothing marketed and distributed throughont the United States and expeorted to
7 | Shanghai, China,
8 &  The POWDER & Design mark is used on all of the clothing items listed in the
G | registration, except for swinmwear. Our swimwear line will be launched in 2008,
10 9. Attached hereto as Exhibit B are true and correct photographs of POWDER brand
11 | clothing. Each item bears a label with the POWDER & Desien trademark.
12 The undersigned beinpg warned that williul false statements and the like are

{3 § punishable by fine or imprisonment. or both, under 18 U.S.C. 1801, and that such willful
14 | false statements and the like may jeopardize the validity of the application or docwment or
15 §any registation resulting therefrom, declares that all staioments made of histher own
16 || knowledge are true; and all statements made on information and belief are believed o be
17 | trues

18 Drated this 19th day of Qctober, 2007,

0 fGrace Wexder/
- Grace Wexler

DECLARATION OF GRACE WEXLER - 2 SEHAATE, WILLIASON S AT, P.C

PENOT 4R80T 266 1
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TRADEMARK ASSICNMENT

TUHLS TRADEMARK ASSIGNMENT is by and h(,m*t on Powder, LLC, an Hlinols Hmited
Hability company {the “Assignor™) and Grace Wexler, an individual (the “Assignes™).

RECITALS

Al Agsignor was the owner of the trademarks POWDER, POWDLR + Design and Tnited
States trademurk vegistration identi fied on the attached Sc hedule, alongwith the poadwill
appurtenant thereto (the “POWDLR Trademarks™);

B. Assignor’s Hmited lability company disselved on or about Juns 30, 2006, Upon

dissolution, its assels, including the POWDER Tradewarks, were transtorred 103 sole
member, the Assivnoc.

¢ Fhe parties desive w fomalize Assipoec’s acquisiGon of the POWDER Trademarks.
ASSIGNMENT

NOW JUEREFORE, for good and valoable consideration, the reccipt and sufTiciency of which
i$ herchy scknowledped, the parties agree:

L Assignor does heceby assign, ransfer, and convey to Aasipnec, e pro fune s of hine
30, 2006, all right, title, and tnferest that Assignor may have acquired in and 1o the
POWDER rademarls, including:

{ay  all goodwill ol the business appertaining 1o and symbolized by the POWDER
Trademarks;

{b} the right to suc and recover damages and profits for all past, present, and [adur
{ﬂﬁlﬂ}DG{Ilt nt of the PFOWDER Trademarks by third parties; and

{c) the rights of Assignor in and to any registration of the POWDER Trademarks
specificd on the attached Schedule.

o

Assignor agrees to take all further sotions reasonahly requested by Assignee to effect the
tramsfer intended by this Assipnment,

| T et T s -
f&mwm}wmiw* 'ﬁ E..L£—---uh> Assighive 7
Ea ,.,-"’IJ fe s - ‘
\i: : M""""’_C‘ _“ﬂ,d?&«-wﬂ"‘?' e - By' _ . ( ; '-. "“
, “‘rﬂ ‘ & Crbge W ex@}p?éuw\@:

Title: ‘VLm 1,_{m<: Meraber TTRle: €
Date: Uctober 18, 2007

| TRADEMARK ASSIGNMENT

PR TR SIS 2R 2
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SCHEDULE OF REGISTRATIONS

Trademark

Registration
No.

Application/
Registration Date

POWDER + DESHGN

2.843.001

Application Date: 1-4-2003
Registration Date: 5-18-2004

MARK A

S.f‘GNMEN T

Trwdileit A& Pages
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10
11
12
13
14
15
16
17
I8
19
20
21
22
23
24
25
26

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark Cancellation No. 92047819
For the mark POWDER + Design
Registration No. 2,843,001 '

PAUL STUART, INC.,
Petitioner, ' Cancellation No. 92047819
VS.
POWDER, CERTIFICATE OF SERVICE
Registrant.

CERTIFICATE OF SERVICE

On October 19, 2007, 1 caused a true copy of Registrant’s RESPONSE TO ORDER

TO SHOW CAUSE, DECLARATION OF GRACE WEXLER IN SUPPORT OF

RESPONSE TO ORDER TO SHOW CAUSE, and DECLARATION OF JENNIFER L.
JOLLEY to be served via U.S. First Class Mail, with postage thereon fully prepaid, to the

following counsel of record:

Laura J. Winston

Attorney at Law

Darby & Darby P.C.

PO Box 770

Church Street Station

New York, NY 10008-0770

/Jennifer L Jollev/
Jennifer L. Jolley

SCHWABE, WILLIAMSON & WYATT, P.C.
Attorneys at Law
U$§ Bank Centre
1420 5th Ave., Suite 3010
Seattle, WA 98101
Telephone 206.622.1711

PDX/012345/012345/J1.1/2271530.1



